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Current U.S. Immigration Law and Policy:
Problems and Solutions
comments by Attorney Mira Mdivani*
A. | ntroduction

President Bush outlined a new immigration proposal on January 7, 2004, in which he
stated:

“By tradition and conviction, our country isa welcoming society. Americaisa
stronger and better nation because of hard work and the faith and entrepreneurial
gpirit of immigrants. ... Asa Texan, | have known many immigrant families, mainly
from Mexico, and | have seen what they add to our country. They bringto America
the values of faith in God, hard work and self reliance — the values that made us a
great nation to begin with.”

“ Asanation that valuesimmigration and depends on immigration, we should have
immigration laws that work and make usproud. Yet today we do not. Instead, we
see many employersturning to theillegal labor market. We see millions of hard-
working men and women condemned to fear and insecurity in a massive,
undocumented economy, Illegal entry across our borders makers more difficult the

1 A member of the American Immigration Lawyers Association, Mira Mdivani practices
immigration law in Overland Park, Kansas. Her expertiseincludes immigration law compliance plans,
management and HR personnd training, 1-9 audits, temporary work visas for executives, managers,
professionals and essential workers, employment-based permanent residency, and immigration-related
issues raised in the context of corporate changes. In addition, she advises families with immigrant members
on issues of permanent residency and naturalization. Ms. Mdivani is a member of Kansas and Missouri
Bars. Ms. Mdivani has been invited to present on business immigration law issues by the Kansas City
Metropolitan Bar Association, Missouri and Kansas Bar Associations, and the National Business Institute.
Sheis a frequent guest speaker at the Internet's immigration portal, www.ilw.com, and a recognized expert
often quoted in the media when immigration law and policy are addressed. Ms. Mdivani chairs the Pro
Bono Service Committee of the Missouri-Kansas Chapter of the American Immigration Lawyers
Association. KCMBA's Employment and Labor and International Law Committees. She serves on the
Board of Directors of The Association for Women Lawyers of Greater Kansas City. Ms. Mdivani has
provided expert testimony in the field of immigration law to members of Kansas Senate and House of
Representatives.
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urgent task of securing the homeland. The system isnot working. Our nation needs
an immigration system that servesthe American economy, and reflectsthe
American Dream.”

President Bush, January 7, 2004 speech, Appendix C.

B. Some Problems and Solutions

1. Family Separation - Compassion and Family Values?

a Visa Bulletin - Allowable Levels of Immigration, Appendix A

Problems:

A Legal Permanent Resident must wait for over five (5) yearsto reunite
with spouse and minor children while they cannot visit him in the United
States: such separation is bad for family, children growing without a parent

b. Processing Times, Appendix B

Problems:

A U.S. citizen must wait over ayear and a half before being able to bring a
spouse or aminor child to join him or her inthe U.S. Isthis good for
families?

further restrict levels of immigration

increase levels of legal immigration

further dow down processing times

give more money to USCI S and Department of State to
work faster on visas for eligible family members

C. 3 and 10 year bars, “lllegals’ including “Out of Status’
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Problems:

EWI (Entered Without Inspection) alien married to aU.S. citizen -
problem solved - No, currently no way to become legal while staying in the
U.S.

Inconsistent policy on illegal entrants: marriage to USC and three kids not
enough to cureillegal entry but Temporary Protected Status (TPS) is OK

Problem: Once out of status, always out of status in many cases!

Children brought here without inspection and raised here, thinking they are
Americans?

Solutions:
Deny citizenship to children born to parents without status
Remove bars and/or re-introduce 245(i),

We need to come up with “ A more humane way to immigrate’ -
President Bush, December 2003

d. I mpact on Economy and Business

Alan Greenspan,
Chairman of the Federal Reserve
Congressional Testimony on Feb. 27, 2003:

“Asyou know, the aging of the population in the United States will
have significant effectson our fiscal situation. In particular, it makes
our Social Security and M edicare programs unsustainable in the long
run, short of amajor increasein immigration rates... Immigration, if
we choose to expand it, could prove an even more potent antidote for
dowing growth in the working-age population. Asthe influx of foreign
workersin response to thetight labor markets of the 1990s showed,
immigration doesrespond to labor shortages... An expansion of labor
force participation by immigrants and [the] heightened growth of
output per worker ... presentsthe greatest potential to boost the
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growth of grossdomestic product.”
Problems:
Employment-based work visas:

Fight around the H-1B visas: this program should work to attract
the most talented and educated people from abroad to the U.S.,:
instead, the number of workersis limited to 65,000 visas; complex
and expensive to file, culture of “No” at USCIS;

H-2Bs: long and complex certification process, inflexible
categories, no category for workers in the industries where most
needed, does not help employers with employees already in the
country

Green cards based on employment: takes years, processis
restrictive, expensive, bordering on absurd

Restrictions and costs cause reverse brain-drain and outsourcing to
foreign countries. Example: IBM announced 15,000 new jobsto be
created, only 5,400 in the U.S. Example: factory jobs moving
abroad

Jobs, taxes, spending on goods and services (which are 2/3 of our
GDP) go abroad

Price to Pay for Businesses:

IRCA Regulations, Criminal Liability and Civil Sanctions

Law Suits by competitors (Commercia Cleaning case) and
employees (Mendoza case)

Tyson Chicken and Wal-Mart cases
Solutions:

ban any employment-based visas and immigration
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facilitate work visas and immigration for needed professional and
essential workers

meanwhile, good faith effort to comply with immigration law -
immigration compliance programs for employees

[-9 audits

Immigration law training for executives and management
Revision of contracts with vendors to include indemnification
provisions

Conference on Compliance with Immigration Law for Employers
by Hispanic Chamber of Commerce of Greater Kansas City on
February 27, 2004

President Bush’'s Guest Worker Plan, a possible constructive
solution to the temporary worker problem: “good for our economy
and good for the workers’

“Reform must begin by confronting a basic fact of life and economics: Some of the
jobs being generated in America’s growing economy are jobs American citizensare
not filling...

It isa program that recognizes the contribution that many undocumented workers
are now making to our economy... It will help strengthen our economy, return order
to our immigration system and secure our homeland.”

President George W. Bush, radio address, January 10, 2004.

A more comprehensive solution to both the “Compassion” and the “ Economy”
problems: A bipartisan bill introduced by Senators Chuck Hagel (R-NE) and Tom Dashle (D-
SD): The Immigration Reform Act of 2004: Strengthening America’ s National Security,
Economy, Families - introduced on January 21, 3004 - embraces President Bushes Proposal and
goes further to address issued not covered by our President.

C. Need to Protect Our Homeland vs. I mpact on Human Rights and Democracy: “Liberty
and Justice for ALL”

1 NSEERS Re-registration Requirements - DHS Resources May be Used Better to
Secure Our Borders
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NSEERS - Nationa Security Entry-Exit Registration System - re-registration requirement
repealed in December 2003:

“We have caught suspected terrorists under NSEERS. While they may not be
charged with terrorism grounds of inadmissability and removability, that is not an
indication of whether terrorists were caught.”  US Customs and Enforcement Q
& A, December 1, 2003.

Problem: the requirement is repealed, but people are till arrested, and removed for what
isno longer aviolation. Problem: many people smply did not know of the requirement to
register - arrested if came forward to register late.

“Therefore DHS (Department of Homeland Security) believesthereisan
urgent rulefor the immediate implementation of thisrule suspending the
automatic interview requirementsto avoid unnecessarily burdening the
public impacted by thisrule.

DHSwould beforced to re-allocate personnel resources from other law-
enforcement functionsin order to timely register aliens.”

DHS Interim Rule Suspending NSEERS re-registration requirements, December 2, 2003.

2. Resources and Further Limiting Effective Review

Board of Immigration Appeals (BIA) Reform - |Is Shifting the Venue a Wise Use of
Federal Resources? In addition, issue of summary dismissal by one judge - effective review?

In 2002, the number of the judges on the Immigration Board of Appealswascut. Asa
result of cutting number of Board Members, while making them adjudicate each case within six
months, the number of appealsto federal courts have soared by 400%, especialy in cases of so-
called “summary dismissals’ which can be conducted by one BIA judge.

3. Limiting Access to Court, Lega Counsel

US Patriot Act - al whose who are not U.S. citizens, including legal permanent residents,
can be held without charge or access to courts or lawyers if suspected of terrorism.  No review.

Limiting States' Right and Burdening Federal and State Budget
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“Massive Influx of Aliens’ Patriot Act asamended - isthis about star wars? Thisis about
having state and local police enforce immigration law without training if a“massive influx of
aliens’ occur. Shifts burden on enforcement on the sates, issues: funding, training, show
existence. In Kansas, Lenexa, Overland Park, Olathe and City of Kansas City, KS Police Chiefs
areagainst it. “Aliens’ are the millions of immigrant workers about whom President Bush said
that his temporary worker program will “bring millions of hardworking men and women out
from the shadows of American life.” President George W. Bush, State of the Union Address,
January 20, 2004.

D. Conclusion - Be Informed, Make Y our Own Decision
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APPENDIX A
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